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LONDON BROS, et al. v. NATIONAL EXCH. BANK OF ROAN- 
OKE et al. 

Sept. 20, 1917. 

[93 S. E. 699.] 

Mechanics' Liens (§ 114 (1)*) — Assignment by Contractor — Va- 
lidity. — Acts 1895-96, c. 351 (Code 1904, § 2482a), entitled an act to 
protect subcontractors, supply men, and laborers, providing that no 
assignment of debt due or to become due to a general contractor by 
the owner for construction of a building shall be valid unless and 
till the claims of all subcontractors, supply men, and laborers against 
such general contractor for material and labor in the construction 
shall have been satisfied, not leading to confusion or manifest ab- 
surdity construed literally, even in connection with the Mechanic's 
Lien Law (Code 1904, §§ 2475-2-181), cannot be construed to protect 
only subcontractors, supply men, and laborers who have perfected 
mechanics' liens, which they cannot do in the case of a building 
owned by a city. 

[Ed, Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 757, 759.] 

Appeal from Law and Chancery Court of City of Roanoke. 

Interpleader by the City of Roanoke against the National Ex- 
change Bank of Roanoke, Va., and others. From adverse decrees, 
defendants London Bros, and others appeal. Reversed and re- 
manded. 

Johnston & Izard, Poindexter & Hopzvood, and Jas. A. Bear, 
all of Roanoke, for appellants. 

Willis & Adams and A. P. Staples, A. B. Hunt, Robt. K. Spiller, 
Woods, Chitwood & Coxe, Jackson & Henson and 6". H. Graves, 
all of Roanoke, for appellees. 



MATOAKA COAL CORP. v. CLINCH VALLEY MINING CORP. 

Sept. 20, 1917. 
[93 S. E. 799.] 

1. Appeal and Error (§ 966 (1)*)— Continuance (§ 7*)— Right to 
Continuance — Discretion of Court. — A motion for continuance is ad- 
dressed to the court's discretion and although an appellate court will 
review the action of the trial court, it will not reverse its judgment 
upon such motion, unless plainly erroneous. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig. 301.] 

2. Continuance (§ 26 (3)*)— Ground — Absent Witness — Diligence. 
— There was no abuse of discretion of trial court in refusing defend- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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ant a continuance on the ground of absent witness, who resided in 
another state, but, when the case was called had departed therefrom 
for his health, and though witness was largely interested in defend- 
ant company, it took no steps to have him present, while knowing 
that the case would be called for trial. 

[Ed. Note. — For other cases, see 3 Va.-W. Va. Enc. Dig 283.] 

3. Mines and Minerals (§ 68 (2)*) — Lease — Instructions — Excuses 
for Failure to Perform — Unavoidable Delay. — A strike of men em- 
ployed and a slight landslide on the rails of a coal railroad, which 
was removed in a few days, were not an excuse for failure to oper- 
ate, sufficient to show unavoidable delay or circumstances beyond 
the control of defendant, and require an instruction on failure to op- 
erate to refer to unavoidable delay. 

[Ed. Note- For other cases, see 9 Va.-W. Va. Enc. Dig. 834, 838.] 

4. Mines and Minerals (§ 68 (2)*) — Coal Lease — Excuses for Fail- 
ure to Perform. — Where a contract provided for forfeiture if the 
defendant failed to mine coal for certain period, and plaintiff had 
already given notice that it would demand forfeiture if the contract 
were not fulfilled, the mere giving of notice, on discovering that the 
defendant was not performing after the time when the forfeiture 
first accrued, did not give the defendant an added period during 
which nonperformance would not work forfeiture. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 834, 838.] 

5. Mines and Minerals (§ 68 (2)*) — Mining Rights — Leases — Con- 
struction. — Where one clause of a coal lease provided for forfeiture 
ipso facto on cessation for three months to operate, a further clause, 
providing that on failure to perform the contract for a period of 30 
days the lessor at his option could work a forfeiture, did not extend 
the time during which failure to operate would not work a forfei- 
ture. 

[Ed. Note.— For other cases, see 9 Va.-W. Va. Enc. Dig. 834, 838.] 

6. Mines and Minerals (§ 70 (6)*) — Forfeiture of Leases — Instruc- 
tions. — Where a coal lease provided for forfeiture on failure to op- 
erate and pay royalties for three months, an instruction that if de- 
fendant failed to pay the royalties they should find for plaintiff, 
unless they believe "that the same was waived'" by the plaintiff, was 
not ambiguous as open to the construction that the word "waived" 
applied to royalties and not forfeitures. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 839.] 

7. Mines and Minerals (§ 7 (6)*) — Lease of Coal Land — Ejectment 
— Instructions. — Where the amount of rent due under a coal lease 
exceeded the value of all personalty on the premises, failure of an 
instruction to refer to Code 1904, § 3796, requiring proof in eject- 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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ment that there was no sufficient distress upon the premises, was 
immaterial. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 839.] 

8. Mines and Minerals (§ 68 (2)*) — Forfeiture of Coal Leases — 
Grounds of Forfeiture. — Where a coal lease provided for forfeiture 
on failure to perform covenants or on failure to operate for three 
months, and the lessor based verbal notice of forfeiture on the fail- 
ure to operate, but was required in a bill of particulars to set out 
the grounds of forfeiture, the lessee having alleged that no ground 
of forfeiture had previously been declared, lessee was not entitled 
to an instruction that if lessor declared on one forfeiture he must 
recover thereon, not upon any other. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 838.] 

9. Ejectment (§ 46*) — Parties: — Party in Possession. — 'One who. 
operated mines under a contract from the lessee was not a party in 
actual possession within the meaning of Code 1904, § 2726, stating 
the parties to an ejectment proceeding, his possession being subor- 
dinate to possession of the lease of the entire tract, regardless of 
whether his contract was a subletting. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 891.] 

10. Parties (§ 82*)— Nonjoinder— Effect.— Under Code 1904, § 2726, 
providing that "the person actually occupying the premises and any 
person claiming title thereto, or claiming any interest therein ad- 
versely to the plaintiff may also, at the discretion of the plaintiff, 
be named defendants in the declaration," the presence of the occu- 
pant is not essential to the jurisdiction of the court, and if the 
claimant of the premises who is sued does not appropriately raise 
the point, and defends the action upon the merits, he is bound by 
the judgment. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 891.] 

11. Parties (§ 80 (4)*) — Nonjoinder — General Issue.— Defendant 
lessee in ejectment proceedings has no right to raise under the gen- 
eral issue the question of deficiency of parties in that another was 
the person actually occupying the premises, such matter being in 
abatement and not in bar, and therefore necessary to be pleaded. 

[Ed. Note. — For other cases, see 10 Va.-W. Va. Enc. Dig. 757.] 

12. Ejectment (§ 70*)— Pleas— Plea in Abatement.— Code 1904, § 
2734, restricting defendants in ejectment to the plea of the general 
issue, refers only to pleas in bar and does not preclude pleas in 
abatement. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 898, 899.J 

13. Parties (§ 80 (4)*) — Nonjoinder — General Issue. — In view of 
Code 1904, § 3260, prohibiting plea in abatement after answer, where 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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the lessee in ejectment proceedings pleaded the general issue, non- 
joinder of a necessary defendant was foreclosed to him. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 757.] 

14. Ejectment (§ 88*) — Evidence — Admissibility. — In ejectment a 
contract between a person not a party and defendant lessee, whereby 
the third person operated the premises leased, was properly excluded. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 905.] 

15. Ejectment (§ 110*) — Instruction. — In ejectment proceedings, 
an instruction that unless defendant was actually occupying the 
premises plaintiff could not recover was properly refused, where 
defendant had a contract with a third person by which he held and 
operated the premises. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 910.] 

Error to Circuit Court, Tazewell County. 

Ejectment by the Clinch Valley Mining Corporation against 
the Matoaka Coal Corporation. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

R. Randolph Hicks, of Norfolk, and /. Powell Royall, of 
Tazewell, for plaintiff in error. 

Greever, Gillespie & Divine, of Tazewell, and A. T. Seymour, 
for defendant in error. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



